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Introduction : [FU®IC

Most of the LNG sold into Japan today is still supplied
under long-term LNG sale and purchase agreement
(LNG sale and purchase agreements or gas supply
agreements to import natural gas through pipeline, as
the case may be, GSA in this article) where the price of
LNG is indexed to oil. The same was the case in the
European Union (EU) before the gas price review
arbitrations started in 2005.

The uncertainty about the future global LNG supply/
demand balance has spurred discussions about how the
price of LNG should be set going forward both in Japan
and world-wide. Suppliers from the US and Australia
who are now competing for the lucrative Japanese
market with its traditional suppliers (Qatar, Malaysia
and Indonesia) are proposing alternative pricing
mechanisms to oil indexation™ including linking the
price of LNG to the price of coal, power or to prices of
gas in other markets™?

At the same time, the oversupply of LNG in the
Japanese market led the Japan Fair Trade Commission
(JFTC) to investigate whether destination clauses
contained in GSAs breached Japanese competition law.
It is estimated that between 80% to 90% of Japanese
GSAs prescribe the delivery point and restrict
diversions to another receiving terminal. Although
regional arbitrage opportunities are limited, many in the
Japanese gas industry believe that eliminating
destination restrictions would provide LNG buyers with
more flexibility and opportunities to resell excess
volumes of LNG they currently hold. In June 2017 the
JETC concluded that destination clauses in FOB
contracts are likely to violate Japanese competition law
but fell short of demanding their removal from existing
GSAs as the European Commission (Commission) had
done in the early 2000s™.

This article seeks to contribute to the ongoing
discussion in Japan regarding the pricing of LNG by
providing an overview of gas price reviews which took
place in the EU over the last 15 years and the resulting
change in the way gas is priced there. Over the course
of the 15 years gas price reviews were triggered by

structural changes in the EU gas market caused by
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inter alia the abolition of destination restrictions, the
increase in the use of gas in the power sector, the rise
in supply of LNG, and the adoption of legislation to
liberalise the gas market. Since the Japanese gas
market is now facing many of such changes, this article
further seeks to distil the lessons which ought to be
learned by Japan from the EU.

This article is divided into the following nine sections.
Following the introduction in this Section A, an
historical overview of GSAs and price formulae in the
EU is set out in Section B. Section C discusses the
typical wording of a price review clause in the EU.
Sections D and E describe in some detail the triggers
invoked in gas and LNG price review arbitrations which
took place in the EU between 2005 and today and how
prices were revised thereunder. Section F discusses the
operation of the “market economically” clause which
often forms part of the price review clause in the EU.
Sections G and H describe the waves of price review
arbitrations which took place in the EU and what we
can expect to happen in the EU going forward. Finally,
and importantly, Section I sets out the eight lessons
which Japan ought to learn from the EU price review
arbitrations and Section G briefly discusses the role of
price review arbitrations in the context of the rising

politicisation of gas in the Trump era.
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Historical overview of GSAs and price formulae in the EU

: BRMICBIFDH A5

In order to develop the large reserves of gas
discovered in the Netherlands in the 1960s, long-term
GSAs were concluded between the project developers
and the buyers of gas™. Pursuant to a long-term GSA
the buyer of gas undertook to purchase agreed volumes
of gas for a period of between 15 to 30 years, whether
or not it actually took it. This provided the seller, as the
project developer, a guaranteed revenue stream to
cover the large capital investments needed to produce
gas. In return, the project developers committed to

supply agreed quantities of gas at a contractually

agreed price to the buyers enabling the buyers, on their
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side, to plan the on-sale of gas by entering into back-to-
back agreements. In other words, under the traditional
GSAs the seller took the price risk while the buyer took
the volume risk by accepting to take or pay for the
contractually agreed volume of gas.

Up until the early 2000s most of the gas sold in the
EU was sold pursuant to such long-term GSAs™®. Given
their long duration, the parties to GSAs typically agreed
a price formula which allowed the price of gas to
fluctuate in line with its market value*®. This
guaranteed the buyer that the price of gas would
remain competitive relative to other sources of energy
with which gas competed during the entire term of the
GSA. At the same time, it allowed the seller of gas to
capture the value of gas in the end-user market of the
buyer as such value changed during the term of the
GSA.

The price of gas was usually set in GSAs by reference
to the prices of oil or oil products with which gas
competed in the relevant end user market of the buyer
of gas. A typical price formula incorporated in such
GSAs included price indices for oil, gasoil or fuel-oil.

The price formula was a mathematical reflection of
the parties’ view of the relationship between the price
of gas and prices of oil products at the time the GSA
was negotiated. Since the parties expected the
relationship between the price of gas and the prices of
oil products to change during the term of the GSA, the
parties typically agreed to review and revise the price

formula if certain defined conditions occurred.

HFEIHATH I LE2HHE L. Sz UL, B/
I ATREII BT, HEPEY LEE L HEZD
H ANZDWTC D Take or Pay#EH & 2 AN TEHEY A
7 &M AT, FEMIEE) A2 2B 7,
20004ERRANEA F T, WM THRFE S N7z T A DKRF 1L
0L RO AEEIRI - TS ™
RS EM CH L 2B F 2. TATREHEHDY
HEE, RIS, VP AOTHENME (market value) 12
o CTHAMEPLETEZLME7 +— I 27 I26E
L7z Ot 7+—3 2512k >T. FADEFIZ
&, HAFREIZKOLWIM %@ T, BAT 27 A0
AT, HA LA BRICH B o = L F— 8 LAY
RS CTH ) FelT 5 2 EDMRFE S e WEEIC, 20
AL L 5T, TADOFEEIR, FEEHOWM %@L
T, BFHloL Y F2—F -1 ToH 2 OffifE DZAL
(A DR CTHFEMME 2 ST 5 2 e TE T,
HATEEERN B B H AL, EE. TAOEE
WCBTEZ Y P —MHIIBNTHADPBET S
A E 72 AR S OMiE E2 SR L CRES N, 2h
% T AGEE N AR F D I it 7 + — 3 2
FEy JEIH,. B E I E A AR & LT,
itk 7 + — 3 2 713, HATEHEIZF I S N7z
2B 2 A Affikg & AT & OAffitg ORI BIBI RIS DV T
DEMBRZFO ML 2 HFWIKB LD TH -
2o FRIMEHIL, H ATEZK OB T A kg &
AIMEL G Ot OB BRI LT % L E 2 /20T, Pt
EDORUFHPFE L O IXUEME 7+ —325%
REL, BUEIT22 L2 BETL2O0—HNTH o7z,

The typical price review clause in the EU
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In the EU the wording of price review clauses differ
from one GSA to another. Some agreements provide for
the price formula to be automatically revised at regular
intervals. More commonly, however, the price review
clause accords parties the right to request that the
price be reviewed at regular intervals (typically every
three years) rather than demand for it to be revised.

In addition to the regular interval price review, some
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of the GSAs concluded in the mid-1990s provided for a
set number of special price reviews. This allowed the
price to be adjusted more quickly to changes in the gas
market and was presumably inserted in GSAs in
anticipation of the adoption of legislation to liberalise
the EU gas market™".
A ‘typical price review clause is worded along the
following lines :
‘The parties agree that if events beyond the control
of the parties occur from time to time during the
term of the GSA which give rise to significant
changes in the energy market of the buyer as
compared to such energy market as at the date of
reference of Po (or, in the case of all price reviews
after the first one, as compared to such energy
market as at the most recent date on which there
has been a price review pursuant to this clause)
which affect the value of gas obtained in the end-user
market of the buyer by a prudent and efficient gas
company, then either party may request a regular
price review or a special price review as set out
below. -+ If no written agreement is reached between
the parties to revise the price formula within [X] days
after the notice requesting the price review was
given, then either party shall have the right,
exercisable by notice given to the other party within
[Y] days after the notice requesting the price review
was given, to have the price reviewed by an arbitral

tribunal -+’

(i) Price review is a two-stage process

As the wording of the price review clause shows, a
typical price review consists of two stages. First, the
party requesting the price review must show that the
events triggering a price review have occurred. Second,
and only if the triggers for the price review have had
an effect on the value of gas in the end-user market, the
price review process will be embarked on and the price
will be revised. Accordingly, in most GSAs in the EU
the price cannot be revised automatically and the
existence of triggers is a condition precedent for any
revision of the price.

A price review is a two-stage process from a
procedural point of view as well - consisting of a

negotiation and an arbitration stage. In particular, as
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per the above wording of the price review clause, the
price review commences when a party issues a notice
requesting such review. Upon receipt of such request,
and as part of the first stage, the parties are required
to commence negotiations to ascertain whether the
triggers for revising the price have been met and, if so,
to revise the price. If no agreement is reached between
the parties within an agreed time period (typically
between 60 and 120 days from the date of the request),
either party is entitled to request that the price formula
be reviewed and, if necessary, revised by an arbitral

tribunal.

(ii) Grounds for the price review are objective

Before discussing the triggers for a price review, it is
important to note that both the triggers and the
grounds for a price review are objective. In particular,
only an event which is beyond the control of the parties
can trigger a price review and only the effect such an
event has on the value of gas obtained by a prudent
and efficient operator in the end-user market of the
buyer as a whole will be considered when revising the
price.

In other words, the fact that events have occurred
which make the agreement economically more onerous
for one of the parties is not per se a ground for a price
review. Nor is the fact that the price of gas actually
obtained by the buyer in its end user market has
changed taken into account when revising the price.
Accordingly, a price review clause operates differently

to a hardship clause™®
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Triggers for price reviews in the EU
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As noted above, in order to trigger a price review a
party must show that (i) a change in circumstances
has occurred in the ‘buyer s market’, (ii) such change
is significant, (iii) the change occurred before the
‘review date and (iv) such change was beyond the
control of the party requesting a price review.

The requirement that the change must be significant
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serves as a minimal threshold ensuring that the change
is of a sufficient weight to justify a price review.
Typically, price review clauses do not define when a
change is ‘significant . Extensive expert evidence has
therefore been submitted by parties in price review
arbitrations in the EU on whether to be ‘significant a
change must be quantitatively or qualitatively
significant, or both.

Regarding the time element, the wording of the price
review clause makes clear that, except in respect of the
first price review, the period of review runs from the
date of the last price review to the date of the issue of
the notice of the next price review. It is, consequently,
important that the change in the economic
circumstances which is relied upon as a trigger for the
price review actually occurred in the review period.

With respect to a special price review a careful
assessment needs to be made as to the timing of its
request since usually the later one triggers the price
review the clearer the change in the circumstances
being relied upon. However, the disadvantage of waiting
is that the price will only be adjusted as from the date
of the trigger.

The requirement that the change be beyond the
control of the party requesting the price review is
inserted in order to prevent a party from influencing
the changes it then seeks to invoke in a price review.

The price review clause also has a geographical
element since the change is required to have occurred
in the buyer s market. In the pre-2000 EU market
(discussed in Section B above) it was relatively
straightforward to determine the buyer s end-user
market — as incumbents operated only in their national
markets. However, with the liberalisation of the gas
market in the EU, buyers expanded their businesses
beyond the borders of a single EU member state and in,
many instances, today operate internationally. These
developments have raised various challenges for the
parties and arbitrators in price review arbitrations in
the EU discussed in this article and increased the
uncertainty as to their outcome.

The significant changes most commonly and
successfully invoked since 2005 and until today to
trigger price reviews in GSAs for the supply of pipeline
gas and LNG in the EU have been: (i) the liberalisation
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of the EU gas market ; (ii) the rise in demand for gas
in the power sector ; (iii) the rise in cross-Atlantic
trade in LNG ; (iv) the increase in the supply of LNG
to the EU market ; (v) the fall in gas demand post
2008 financial crisis : and (vi) the development of liquid
gas hubs in the EU. Although, many of these triggers
were invoked together in price reviews, each of them

will be discussed separately and in turn below.

(i) Liberalisation of the EU gas market

The key trigger for the first wave of price revisions
in the EU were the actions taken by the Commission to
liberalise the EU gas market. Prior to 2000, state-owned
monopolies were responsible for the production,
Importation and transportation of gas, as well as for the
sale of gas to the wholesale and retail markets. Even in
countries of the EU where the ownership of the above
activities was more diversified there was little
competition. Since cross-border pipeline infrastructure
was lacking and state incumbents had no or little
possibility to operate outside their national markets
only limited quantities of gas were sold across EU state
borders.

In order to create a single European gas market and
enhance competition within and among the states of the
EU, the first gas directive was adopted in June 1998*°.
This was followed in 2003 by the adoption of the second
gas directive which required states of the EU to
completely open up their downstream gas market to
competition by 2007*". In addition, the second gas
directive mandated third party access to pipelines, which
in turn led to numerous priority capacity agreements
being terminated even if they had been in place for
years prior to the directive coming into force*".

In addition, the Commission started enforcing
competition law in relation to the electricity and gas
market in the late 1990s and early 2000s. This had a
profound effect on the way energy companies
operated*'2 In particular, the Commission brought
competition cases against GDF (now Engie), ENI, and
ENEL relying on the equivalent of Articles 101 and 102
of the Treaty on the Functioning of the European Union
(TFEU) as were then in force®". Pursuant to these
cases, for example, a delay in investment in a pipeline

for the benefit of one's own subsidiary and the giving

3
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of capacity priority to one’ s own distribution companies
over that of competitors were held to amount to abuses
of dominant position. In addition, long-term contracts
which tied-up a substantial proportion of demand were
held to amount to an abuse of dominant position unless
objectively justified. The Commission also took actions
to force companies to abandon destination clauses™,

Although liberalisation proceeded at a different pace
in the energy markets of the different EU member
states, the liberalisation had the following two key
effects on the EU gas market as a whole in the period
from 2003 to 2006. First, gas started to compete with
other gas in EU markets. The removal of barriers to
entry to national gas markets combined with the rise in
demand for gas for use by combined cycle gas turbines
(CCGTs) led to an increase in competition in the end-
user market as new entrants sought to attract buyers
by offering lower prices compared to those charged by
incumbent sellers of gas. The resulting gas-to-gas
competition meant that in many Western European gas
markets the price of gas was no longer entirely
determined by the price of oil products.

Second, most buyers of gas were increasingly
conducting their business on a pan-European and, in
some instances, world-wide basis. This was because
they were no longer required by law to supply the
markets in which they were incorporated and the
Commission had declared destination clauses illegal.

In 2009 the third gas directive was adopted pursuant
to which further steps were taken to liberalise and
integrate the EU market™". Most importantly, vertically
integrated gas companies were required effectively to
unbundle gas transmission from the production and sale
of gas, and pipelines were required to allow reverse
flows of gas. In addition, legislation was introduced to
encourage the construction of cross-border pipelines
and LNG regasification terminals in order to increase
inter-connectivity and inter-operability of the gas
markets of member states of the EU*".

The author was involved in one of the first price
review arbitrations in the EU in the early 2000s. The
main trigger successfully invoked by buyers was the
above-described liberalisation of the EU gas market as a

result of the adoption of the first and second gas directive.
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(ii) Rise in demand for gas in the power sector
Another commonly invoked trigger for a price review
during the first wave of price review arbitration was
the rise in demand for gas in the power sector in the
EU. The demand for gas had been growing relentlessly
in the EU since the late 1960s. The 1990s saw a boom
in demand for gas, propelled primarily by the use of gas
in CCGTs in the power sector. Fig.1 charts the
evolution of gas demand for power generation in the
EU-28 from 1990 until 2014. From 1990 until 2008, the
demand for gas in power generation rose by 269%.

As of today, gas represents between 15% to 20% of
the gross electricity production in the EU-28. The
percentage share of gas in the power sector is expected
to start growing again in the coming years because of
coal-to-gas switching by power plants and because gas
is seen as a reliable and flexible back-up for renewables
power generation.

The rise in the use of gas for electricity generation
from 2000 onwards meant that gas started to compete
against a wider range of energy sources than just oil
and oil products. In particular, and as shown in Fig.2 it

started to compete against coal and nuclear power.
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Since this change was undoubtedly a significant
structural change in the gas market many buyers in
the EU successfully triggered price reviews on account
of the rise in gas in the power market in the period
from 2004 to 2008.

(iii) Rise in cross-Atlantic gas trading

Prior to 2000, trade in gas across the Atlantic was
relatively small. Although producers from Algeria,
Nigeria and Trinidad and Tobago sold gas in both the
US and European markets, these markets were
regarded as separate and each had its own pricing
structure. Trading in gas was very much
compartmentalised on a geographical and national basis
and most GSAs contained destination clauses.

In 2001, as Fig.3 shows a significant differential in
prices at which LNG was sold in the United States and
Europe emerged as a result of an unexpectedly
dramatic decline in the production of indigenous gas in
the United States which caused the demand for gas in
the United States to outstrip supply. Once destination
clauses were proclaimed illegal by the Commission,
most gas buyers took advantage of the price differential
by diverting cargoes destined for the EU to the United
States. This led to a rise in LNG trading across the
Atlantic Ocean.

The growth in the trade of LNG across the Atlantic
had the following effects on the European gas
market. First, an increasing number of European
gas buyers started to sell into the US market .
and conduct their business on a world-wide basis
in order to profit from price arbitrage and other
opportunities outside their traditional markets.
Second, from about 2005, the price of gas in
certain sectors of the gas market started to be
set by reference to Henry Hub, being the market
price of gas in the United States. Accordingly,
the growth in trade of LNG was invoked by
sellers to trigger price reviews from about 2005

onwards.

(iv) Fall in demand for gas post 2008
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The 2008 financial crisis caused the demand

for gas to drop significantly in the EU. Fig.4
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below shows that the demand for gas fell in EU-28 to
478 bcma in 2011, a drop of 9 per cent compared to
2008 and has not yet reached the pre-2008 levels. Over
the same period, and as discussed in section (v) below,
the production of LNG in Qatar and Australia and then
of shale gas in the US took off resulting in LNG
previously destined for the US to be redirected to the
new re-gasification terminals built in the EU. As noted
above this diversion of LNG was only possible once the
Commission declared destination clauses illegal under
EU competition law.

These factors together resulted in an oversupply of
gas in the EU from 2009. This oversupply in turn
contributed to the liquidity of the hubs in the EU as
buyers sold their excess gas there. Consequently, many
buyers in the EU triggered price reviews post 2009
arguing that gas to gas competition had evolved

further in certain markets in the EU.

(v) Rise in supply of LNG

From 2000 onwards the production of gas and shale
gas in the USA meant that the USA became a net
exporter of gas ensuring a continued increase in the
supply of LNG in the world. In addition, in 2017 Qatar
removed its self-imposed 2005 moratorium on new

production at the North Field and presented plans to
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Fig.4 Total gas consumption in EU-28 from 2007 until 2017
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increase its LNG capacity from 77 million tons per
annum (Mtpa) to 100 Mtpa by 2024™". Fig.5 shows
the rise in the supply of LNG to the EU from 2004
onwards. The amount of LNG to the EU started to fall
only after the Fukushima nuclear accident in Japan in
March 2011 when all Japanese nuclear power stations
were shutdown overnight and LNG cargos destined for
the EU had to be diverted to Japan.

As noted above, the effect of the increase in the
supply of LNG in the world together with a drop in the
demand for gas due to the recession in the EU post
financial crisis led to an oversupply of gas in the EU
by 2009™'® These factors were successfully invoked to
trigger price reviews by buyers in the EU from 2009
onwards and marks the beginning of the second wave

of price reviews in the EU.

(vi) Increased liquidity of hubs in the EU
Finally, and most recently, the third wave of price
review started in 2012 when the increased liquidity of
certain hubs in the EU was invoked by buyers to seek
to have price formulae linked entirely to the hub prices.
This is because between 2008 and 2016 the traded
volumes on the TTF in the Netherlands and the NBP
in the UK increased respectively by 38 and 2 fold™*"
increasing the liquidity of these hubs and making them

more reliable as price references in circumstances
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m TRADED GAS HUBS CHURN RATES*

2008 2011 2014 2015 2016
TR 3.3 13.9 36.0 45.9 57.1
NBP 14.4 19.8 26.2 26.2 221
CEGH/VTP 24 2.2 4.8 3% 5.7
ZEE+ZTP 541 4.1 4.9 4.3 4.1
NCG 0.4 1.8 4.2 ) 4.0
GPL i . 08 3.0 2.5 2:5

FRANCE | FRANCE
PEG Nord 0.4 10 1.6 17/ 1.7
PSV 0.2 0.2 0.8 1.0 1.2
VOB n/a n/a 0.4 1.0 U1
SUD 1.0

PEG TRS n/a n/a e 0.6 0.6
PVB n/a n/a n/a <0.1 0.1

*Calculated on a Net Market Churn basis; not the same methodology in all years.

Source : Oxford Institute of Energy Studies, footnote 19.

Fie.6 EU traded gas hubs churn rates (2008-
€.9 2p16)

where gas competes with gas. Fig.6 below shows the

churn rates of EU traded gas hubs.

E. Price Revisions : {litge&E]

As discussed in Section C, the second stage of the
price review requires the party triggering it to show
that the significant changes invoked as a trigger affect
the value of gas as obtained by a prudent and efficient
gas company in the end-user market of the buyer.
Accordingly, this means firstly, that the price is to be
revised by reference to an objective test rather than by
reference to the price of gas obtained by the buyer
under the specific GSA and secondly, that the value of
gas 1s to be determined by reference to the end user
market of the buyer.

Significant amounts of expert time has been spent in
the price review arbitrations in the EU trying to define
the ambit of the “end user market of the buyer  as
most price review clauses do not define its scope. Most
arbitral tribunals have accepted that one cannot speak
of a single EU gas market. Although over the years the
development of gas hubs, particularly in North Western
Europe, the construction of cross-border interconnectors
and the imposition of the reverse flow obligation on

existing pipelines have created an internal gas market
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in North West Europe, the markets of Central and
Eastern Europe (CEE), the Iberian Peninsula and the
Baltic states remain relatively isolated. Accordingly, in
price review arbitrations price formulae were revised
by reference to the very specific market or markets in
which the buyer operates. Accordingly, unlike in the
USA where the gas price is mostly set by reference to
the Henry Hub, the price formulae in the EU differ
from one country to another reflecting the complexity
of the gas market. Moreover, since at present TTF and
NBP hubs are the most liquid hubs in the EU, very
complex gas price formulae are being agreed*”.

Turning next to the approach taken by tribunals to
determine the effect a trigger has had on the value of
gas as obtained by a prudent and efficient gas company,
the following observations can be made. First, that a
price review clause is silent on how such a
determination is to be made. Second, that such a
determination requires a quantitative assessment to be
made of the effect the significant changes invoked to
trigger the price review have had on the value of gas
as obtained by a prudent and efficient gas company.

The industry practice prior to the first wave of price
review arbitrations was to determine the effect on the
value of the gas in respect of each significant change as
at the price review date and for the price to then be
adjusted to reflect the net effect of all such changes. So,
for example, if the invoked change was an increase in
the tax for a certain oil product to which the price
formula referred, the price was increased to reflect the
effect the change in tax had on the relative value of gas
vis-a-vis such oil product. Since the aim of the price
review was historically to re-establish the relationship
between gas and oil products it competed with in the
buyer s market, the price review clause referred to the
‘value of gas rather than the ‘price of gas . Moreover,
since the effect of changes that were not significant and
of circumstances that were induced by the party were
not be taken into account, it was clear that the effect of
each significant change was to be calculated separately.
Consequently, what the actual price of gas was in the
end-user market of the buyer was not considered at
this stage of the price review.

However, the first wave of price review arbitrations

revealed the complexity of this approach in
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circumstances where the price formula needed to be
revised to reflect gas-to-gas competition and/or that gas
was now competing not only with oil but also with coal
and/or nuclear. During the first wave of price review
arbitrations, since there was no liquid gas market in
continental EU, the arbitral tribunals tended to simply
decrease the price level (known as Po) to reflect the
gas to gas competition price in the market leaving the
price formula otherwise tied to the price of oil products.

The second wave of price reviews saw the price
formulae in respect of North West European gas
markets amended to contain a hub component in
addition to the oil-indexation component in order to
reflect the gas to gas competition. Depending on the
location of the buyer a reference was made to either
the NBP, TTF, ZEE or GPL hub price.

The third wave of price reviews has seen an increase
in complexity in the hub formulae being proposed. By
way of example in currently on-going price review
arbitrations parties agree that the price formula should
be revised to be based solely on hub pricing. However,
they disagree on whether transportation costs should
be taken into account and on whether the price should

be set at a discount or a premium to the hub price.
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‘Market economically’ clause : [Y—%v b I /=HU—]5EIA

As many price review clauses in the EU contain a
“market economically” clause, typically price reviews
have a third stage. The market economically clause is
also known as the “in any case” clause. The clause
usually reads as follows : “In any case, the buyer shall
be able to economically market gas in the end user
market of the Buyer in competition with all competing
sources of energy "

The insertion of this clause has resulted in arguments
being raised during price review negotiations and
arbitrations in the EU as to whether this clause
provides the buyer with an independent and standalone
right to demand a price review or not**',

There has also been much discussion on whether

this clause guarantees the buyer a right to preserve its
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profit margin over the duration of the GSA. In
particular, it has been argued that a right to a profit
margin arguably amounts to price fixing and as such
is illegal pursuant to Article 101 TFEU.

(CRERR R SNT &7 FFIS, IR E 5T, &
5 ST EICTEAT) . Z AT S (Beaegety) 58
1015RIC X DaEEE 2 DS, EERS N,

Waves of Gas Price Reviews in the EU : BMNICBIF A H AR RED[GE]

Prior to the structural changes discussed in Section
D parties to GSAs most often revised the prices
through negotiation. This was because the triggers for
such revisions were circumstances that affected the
underlying assumptions regarding the inter-relationship
between the prices of oil products and gas that the
parties had used to draw up the price formula when
negotiating the contract®*® So, for example, the
introduction of legislation prohibiting the use of HSFO
in the buyer’'s energy market was a triggering
circumstance since the prohibition meant that HSFO
no longer competed with gas as an energy source in
the buyer’ s market and, consequently, a price formula
that provided for the price of gas to be calculated by
reference to HSFO was no longer a good proxy and
needed to be revised.

However, the changes in the European gas market
discussed above resulted in parties triggering price
reviews post-2005 on account of structurally different
circumstances which the price review clause was not
equipped to deal with. Consequently, the last 15 or so
years saw an explosion in price review arbitrations as
parties had to resort to third parties to revise the price
formula.

As discussed in Section D one typically speaks of
three waves of gas price arbitrations : (1) those which
took place in the period from 2005 to 2008, (ii) those
which took place in the period from 2008 to 2010 and
(i) those which started in 2012 and continue today**
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H. What can we expect in the EU going forward?

P FRETNDSRMNDSE

Many in the gas industry expect the number of price
reviews in respect of gas or LNG prices to decrease in
the EU going forward because the majority of the price
formulae have now been revised to link them to hub

prices. As shown in Fig.7 this is certainly the case in

North west Europe price formation

2005 2007 2009 2010 2012 2013 2014 2015 2016 2017
HMOPE ®GOG ®BIM ®NET ®™RCS ®RSP RBC NP

Mediterranean price formation

2005 2007 2009
EOPE ®mGOG ®BIM

2010 2012 2013 2014 2015 2016 2017
BNET ®™RCS W®RSP RBC NP

Southeast Europe price formation

2005 2007 2009 2010 2012 2013 2014 2015 2016 2017
HOPE ®EGOG ®BIM ®NET ®MRCS HRSP RBC NP

Source : IGU_Wholesale Gas Price Survey 2018 Final

Fig.7 Price formation in Europe
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M OPE : OIL PRICE ESCALATION (Rigffitl 8T X HL—>3>)

The price is linked, usually through a base price and an escalation clause, to
competing fuels, typically crude oil, gas oil and/or fuel oil. In some cases, coal prices
can be used as can electricity prices. &A%, —fMIZIEAMEE AL — 3
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M GOG : GAS-ON-GAS COMPETITION (# X34 X 5%

The price is determined by the interplay of supply and demand - gas on - gas
competition - and is traded over a variety of different periods (daily, monthly,
annually or other periods). Trading takes place at physical hubs (e.g. Henry Hub) or
notional hubs (e.g. NBP in the UK). There are likely to be developed futures
markets (NYMEX or ICE). Not all gas is bought and sold on a short term fixed
price basis and there will be longer term contracts but these will use gas price
indices to determine the monthly price, for example, rather than competing fuel
indices. Also included in this category are any spot LNG cargoes, any pricing which
is linked to hub or spot prices and also bilateral agreements in markets where
there are multiple buyers and sellers. &4 AR} 7 A D12 & 2 TkbBIFRIZ
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M BIM : BILATERAL MONOPOLY (tHE# &)

The price is determined by bilateral discussions and agreements between a large
seller and a large buyer, with the price being fixed for a period of time - typically
this would be one year. There may be a written contract in place but often the
arrangement is at the Government or state-owned company level. Usually there
would be a single dominant buyer or seller on at least one side of the transaction,
to distinguish this category from GOG, where there would be multiple buyers and
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[ NET : NETBACK FROM FINAL PRODUCT (&#&&» 5 D@FH)

The price received by the gas supplier is a function of the price received by the
buyer for the final product the buyer produces. This may occur where the gas is
used as a feedstock in chemical plants, such as ammonia or methanol, and is the
major variable cost in producing the product. B EAHES AR HEORHEE LT
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The price is determined, or approved, by a regulatory authority, or possibly a
Ministry, but the level is set to cover the “cost of service”, including the recovery
of investment and a reasonable rate of return. iS4 F 721x &2 L D)
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RSP : REGULATION : SOCIAL AND POLITICAL (3% (% / BiR))

The price is set, on an irregular basis, probably by a Ministry, on a political/social
basis, in response to the need to cover increasing costs, or possibly as a revenue
raising exercise - a hybrid between RCS and RBC. fiit&2s, JEEiiic, Bufi,
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The price is knowingly set below the average cost of producing and transporting
the gas often as a form of state subsidy to the population. fiit4(&, # A% #k 1
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The gas produced is either provided free to the population and industry, possibly
as a feedstock for chemical and fertilizer plants, or in refinery processes and
enhanced oil recovery. The gas produced maybe associated with oil and/or liquids
and treated as a by-product. EREA ADY, LERB L OMERE (L3S X ORI 0
R D72 TS S HRE 223 ERI O KR OBEO b 0, A
ngﬁ‘\ Firitids B\ EBIR L TR D BIEY & LTI b T a0 E
Wb

2019.3 Vol.53 No.2|18




LNG and gas price reviews in the EU : Lessons for Japan

North West Europe where 90% of gas contracts are
hub indexed™*. However, this is not the case the
Mediterranean region where only 32% of the gas
contracts are indexed to the hub or in South East
Europe (SEE) where only 10% are hub indexed.

Moreover, although price integration has, according
to Agency for the Coordination of Energy Regulators
("ACER"), improved in the CEE region as of the date
of writing of this article only slightly over 40% of gas
contracts are linked to hub prices**. Fig.8 below
shows ranking of EU hubs based on ACER*%,

The author, however, agrees that the number of
price review arbitrations is likely to decrease in the
EU in the future. They believe this to be the case for
the following two reasons. First, that a large number of
GSAs currently in place in SEE and CEE region are
short term in nature, and are typically one to three
years in duration. Second, because there is significant
sourcing cost convergence in the EU with the
differences across almost all EU member states falling
to below 3 euros per MWh and in most cases below 1
euro per MWh**". Fig.9 below shows the estimated
average suppliers gas sourcing costs by EU MS and
delta with TTF in 2017 "%,

For this reason, the author believes that Asia will be

Source : ACER based on AGTM metric results.
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M Established hubs
+ Broad liquidity
«+ Sizeable forward markets which contribute to
supply hedging
« Price reference for other EU hubs and for
long-term contracts indexation

M Advanced hubs
« High liquidity
+ More reliant comparatively on spot products
+ Progress on supply hedging role but relatively
lower liquidity levels of longer-term products

B Emerging hubs
+ Improving liquidity from a lower base taking
advantage of enhanced interconnectivity and
regulatory interventions
+ High reliance on long-term contracts and
bilateral deals

I7 lliquid-incipient hubs

+ Embryonic liquidity at a low level and mainly
focused on spot

+ Core reliance on long-term contracts and
bilateral deals

« Diverse group with some jurisdictions having
- organised markets in early stage
- to develop entry-exit systems

Fig.8 Ranking of EU hubs based on ACER’ s monitoring results of 2017.
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B Import prices declared
at the border
Hub hedging prices

M Indigenous production

<1 euro/MWh
M 1-3 euro/MWh
M >3 euro/MWh

Source : ACER based on Eurostat Comext, Platts, and NRAs.

Fig.9 Ranking of EU hubs based on monitoring results in 2017
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Source : IGU_Wholesale Gas Price Survey 2018 Final

Fig.10 Price formation in Asia

the next major battleground in price review arbitrations
since the Asian markets today are where European
markets were two decades ago. These markets are not
liberalised and the price of gas is still largely tied to
that of oil products. As Fig.10 shows below, less than
20% of the GSAs in Asia are linked to hub prices.
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According to the survey conducted by JFETC in 2017
and as depicted in Fig.1 1, 10 to 15% share of LNG
sold in Japan is sold pursuant to hybrid or market
indexation formulae. Their share is expected to reach
about 30% by 2025*%°. Should Japanese buyers decide
to trigger price review negotiations and/or arbitrations
this share could be reached and even exceeded even
before 2025.

Japan together with Korea and Taiwan are expected
to lead the way whereas as few price review arbitrations

30

are expected in China since, surprisingly **°, most

GSAs there do not contain price review clauses.
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Fig.11 Price formation in Japan (volume ratio) - JFTC

Lessons for Japan : BAANDOHE

This section of the article discusses the key lessons
that Japan may learn from the three waves of price
review arbitration which have taken place in the EU

since 2005 until today.

(i) Importance of price review clauses, and

drafting tips

First, the existence of price review clauses has
proven key to enabling the price of gas to change to
reflect the changing market conditions. In other words,
they have fulfilled the role intended and have done so
even when the gas market in the EU changed in ways
such clauses when first drafted could not have

anticipated.
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In view of this it is hard to understand why many long-
term GSAs negotiated outside the EU, even very
recently, do not contain price review clauses. It is true
that many non-common law jurisdictions enable a party
to re-negotiate, and in some cases, even to terminate
the GSAs on the grounds of frustration or hardship,
even if clauses to such effect are not expressly
contained in a GSA. However, many GSAs outside the
EU are governed by English law or by laws of other
countries where frustration and hardship cannot be
invoked.

Second, price review clauses and price review
arbitrations have proven to be important mechanisms
for liberalising the EU gas market and enhancing its
liquidity whilst at the same time ensuring contractual
stability and safeguarding the long-term relationships
between buyers and sellers.

Third, price review arbitrations in the EU have
highlighted the need to carefully draft price review
clauses. The wording of these clauses had hardly
changed since the 1960s when they were first
negotiated to help develop gas fields in The
Netherlands, despite significant changes in the
structure of the gas market. What is particularly
surprising is that price review clauses inserted in
recent GSAs in Asia still closely resemble the typical
EU clause despite the fact that the price review
negotiations and arbitrations in the EU revealed their
limitations. This can partly be explained by the
confidential nature of the price review arbitrations but
also by the fact that lawyers negotiating GSAs typically
are not involved in price review arbitrations.

The key lesson concerning the drafting of price
review clauses which Japan ought to learn from the
EU price review arbitrations is to consider whether
completely new price review clauses should be drafted
given that the circumstances which existed in the
1960s in The Netherlands when such clauses were
drafted do not reflect the reality of how the gas market
operates now in Japan. Alternatively, if such a radical
approach is not acceptable to both parties then at the
very least steps should be taken to:

1) carefully define the ‘buyer s market and the ‘end

user market of the buyer ;

2) set out clearly the procedure for revising the
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price ;

3) define precisely the role of the arbitrators and the
extent to which they can modify the pricing
formula components ;

4)consider whether to include the ‘market
economically clause’ as part of the price review
clause and if so, clarify whether the ‘market
economically test is a stand-alone ground for
triggering a price review or not ;

5)consider whether wording requiring that
negotiations should be conducted on a without

prejudice basis should be expressly included.

(ii) Governing law

Fourth, the price review arbitrations in the EU have
highlighted the importance of the parties choice of
governing law. The law governing the GSA is decisive
to the approach taken by the arbitral tribunal in inter
alia construing and interpreting the terms of the price
review clause ; determining whether hardship or force
majeure clauses can be implied into the terms of the
GSA ; determining the extent to which pre-contractual
negotiations should be taken into account when
interpreting the terms of the GSA ; and determining
whether documentation and arguments made by the
parties during without prejudice negotiations can be
relied upon by the parties during the arbitration.

As the outcome of arbitrations may turn on how
arbitrators decide these matters, much greater
attention should be given to the implications of
choosing the governing law when drafting the price
review clause. In particular, the advantages and
disadvantages of choosing the law of one country over

that of another should be carefully weighed.

(iii) Price reviews are facts driven

Fifth, they have highlighted that price reviews are
fact driven processes and that the outcome of a price
review arbitration is case specific. Consequently,
success in a price review is largely dependent on how
closely the legal team (made up of foreign and local
lawyers and in-house counsel) works with the experts
to develop coherent and convincing arguments
including with respect to the nature and scope of the

changes in the economic circumstances in the buyer s

23|\l « KAHALE 21—

ATHRENLIREFOLEVYEIZEIN TS H
el HI L,

(i) gEmnixk

U, BRI BT A fliAE A EMPEIE, YFFICL 2
L OFIROEZ M 2 B Lz, T ATEHZEH 08
WiEiZ, &0 DIl R ESRIHO MBI L TIh#EkiEH
BHT A7 70— FICRENEEEZHY) . $4bb,
BEH AR ERK (frustration) & 72 (358 5% 10 )& 17 1K B
(hardship) TES T AFEEEF OS5 L L THERR S
B I FRRERE T O SHRARIL DS T A TE E K O G4
RS 2 L CEOREZERSINEL N E V) T L3
WERETRELZ LR D, T2 [BIEROHENE
& (without prejudice) ] HifE D DO BN L FHH AW
CEER FIRDS, MEROERICBW T, BHEEDENIC
BILTE DG E VD) T QEPFIRETRE B,
MR ORETIMEAS LRROFmHE Y LD X ) ITRET
BNCEAEND LD, i RESREELERT 55
VAL HEHE O BIRDFE O IR T B A A b L 5 <
EThHb, LD, &2EOFEEDMEDFEIESL
LTERSNDLZEDRA) v MET XY v MAEREREL
IS NALERETH D,

(i) BREBRICEATNSHEHRRE

AL, BRINOAREFF S S 2 L7z X H 12, itk
FEIZFERRICL > TELGEND FHRE TH D | itk
RO RIIFERRETHHETH L, Ld>
T A R E O OKEGIE T AOHHAMlAE I B 5
5 FRIZMA T, BEEOWHIZBIT 8% Lo [RILA
fb] OMWECHPAE L T, fiodo 7z, S0 % Fik
AWHEST L720120) =T NVF— o GLEAF#EL. B
FELBIOA NI AT VTR END) HHE
IR EWDICBHEIMEET 200D o T b, HAB
LMo 7 2 T FHENC B M REM R, BiZ, B
MTHWLNZZFROYIYRED L1372 5 v, BINO A
AT, WINO T4V F— B L OB EORVEEE
Rl QRN Z B 2 7ot RIE OV & 2Rl G
L 72888 2 o3 AT 28, A& FIEAPE O ) o +5 2 TS
M) —HHE RO L L TH#ER D,



7rIT R

market as well as regarding the market value of gas.
Price review arbitrations in Japan and in other Asian
countries will not simply involve a copy paste of the
arguments used in the EU. A sophisticated analysis
combining a deep understanding of the EU gas market,
EU energy and competition law and price reviews with
local specificities of the Japanese market will be key to
identifying the triggers forming the basis for successful

price review arbitrations.

(iv)Importance of appointing the ‘right’
arbitrator

The sixth lesson of the price review arbitrations is
that great care must be taken by the parties when
appointing the arbitrator/s. A price review arbitration
differs considerably from other commercial arbitrations
since the role of the arbitrator in the former is not to
determine which party is legally at fault but to revise
the price formula in a way that allows the parties to
maintain their long-term contractual relationship.
Arbitrators in a price review arbitration should
therefore have a good understanding of the gas market
and the mathematical complexity of the gas price

formula.

(v) Importance of ensuring negotiations are
conducted without prejudice

Seventh, the price review arbitrations conducted in
the EU have also shown how important it is to ensure
that the negotiations are conducted “without
prejudice”. Typically, EU price review clauses do not
expressly provide that the negotiations should be
conducted on a without prejudice basis. In such cases
this is a matter of the governing law of the GSA.

It is important for the parties to know whether the
negotiations are conducted on a without prejudice basis
since, if they are not, there is a risk that the
documentation used and arguments made by parties
during the negotiations will be used by a party in a
subsequent arbitration to support the construction that
it wishes the tribunal to adopt and/or to undermine the
claims made by the other party.

In case of any uncertainty in this regard parties
should approach the matter strategically by ensuring

that their position in the price review is consistent
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from the outset™®'. Accordingly, it is advisable to
involve external experts and lawyers early on in the
price review and for there to be close cooperation

between the lawyers, the experts and in-house staff**,

(vi)The importance of the adoption of
legislative measures as well as measures
to enforce competition law in changing
the landscape of EU gas market

The eighth important lesson for Japan concerns the
importance the adoption of legislative measures by the

EU institutions had on liberalising the gas market in

the EU, bringing about price convergence and lowering

gas prices. As important, if not more important, for
bringing about the change in the functioning of the gas
market were the actions taken by the Commission to
enforce competition law in the early 2000. As
discussed in Section B above, the Commission’s
decision deeming destination clauses as anti-competitive
was key to enabling buyers of gas to re-direct cargoes
of gas destined for Europe to the USA in 2005 to take
advantage of the price arbitrage and thereby
liberalising the EU gas market. A few years later the
removal of the destination restriction enabled buyers of
gas to re-direct gas destined for Europe to Asia.

Accordingly, it was the combination of the actions

taken by the Commission, including deeming

destination clauses as illegal, and the buyer s readiness
to trigger price reviews which brought about the
change in the way in which gas is priced in the EU

today.

Conclusion : £/

There is currently much uncertainty in the global
gas market. In the medium term this uncertainty arises
because of the lack of clarity as to the role of gas in
the transition to a zero carbon economy. In the shorter
term, there is much uncertainty about the role of US
shale gas in creating a global gas market. With
President Trump seeking to force US gas exports on

countries such as Japan with whom it has a large trade
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deficit the questions relating to the price of gas are
becoming more political. In this highly political
environment gas price review clauses and gas price
review arbitrations provide a very important way of
de-escalating, de-politicising and peacefully resolving

disputes. This is perhaps the most important lesson
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%1 In Japan gas prices are linked to a published price index for the basket of crude oils imported into Japan
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*13

known as JCC, Japanese Crude Cocktail.
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Inajima T. Murtaugh D. Gas sellers flip the script to hook customers spoilt for choice, Bloomberg, 10 May
2018
https:.//www jftc.go.jp/houdou/pressrelease/h29/jun/170628_1.html
Stani¢ A., Weale G., Changes in the European Gas Market and Price Review Arbitrations, (2007) J. Energy
and Resource Law.
The price of gas in GSAs agreed in the USA is set by reference to the hub price of gas, typically the Henry
Hub.
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An important distinction is to be made between the terms price of gas' and ‘value of gas . The term ‘price
of gas’ refers to the price of gas under the GSA as determined by reference to the price formula. The term
‘value of gas’ is a relative concept and reflects the fact that under the traditional price formula the price of
gas is determined by reference to, and is derived from, the price of other sources of energy, typically oil
products.
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See discussion in Section D below. : 27 ¥ 3 » D % &,
It should be noted that many GSAs in the EU contained hardship clauses thereby enabling the price of gas
to be revised in cases where events beyond the control of the parties occurred which rendered the
performance of the contract more onerous. For an example of such a clause see https://iccwbo.org/
publication/icc-force-majeure-clause-200 3icc-hardship-clause-2003/. In some arbitrations hardship clauses

were implied into the GSAs pursuant to the governing law thereof.

IO K O I AFEEIEMIZIEIN- T v T IEﬁ‘ai?hTibV) F&HIZE - T, BFEFoar -
ﬂ@%ﬂﬂ?ﬁ”ﬂéib\ ZIUZ &) B OBATI =BT 7% o 728 ﬁzﬁlﬂ%ﬁ WRT S NS Z L IEfE T

WS 50 D5 5&HEOB L L Tt https://iccwbo.org/publication/icc-force-majeure-clause-200 3icc-
hardship-clause-2003/ SR E N7z, WL DL DOMMERMTIE, F AR E K 0 MEHRLF 12 IS W T FIZLH
DLRPIIN— Ry TREPHER SN TV 5,

Directive 98/30/EC of the European Parliament and of the Council of 22 June 1998 concerning common
rules for the internal market in natural gas, http://ec.europa.eu/energy/ gas/legislation/legislation_en.htm
[last accessed on 21 November 2018].

Certain exceptions were made in respect of some of the states which joined the EU in 2004.
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VEMW and Others, C-17/03, available at http://curia.europa.eu/juris/showPdf jsf;jsessionid =9C726B045B2
5353F0544DCC0O7C3E51867text=&docid=60341&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&part
=1&cid=2245086 [last accessed 21 November 2018].

Stani¢, A., Overview of EU Energy Law, Legal Aspects of EU Energy Regulation edited by Cameron P,
Heffron R., Oxford University Press, October 2016.
Case COMP/38662-GDF/ENI and GDF/ENEL available at http://ec.europa.eu/competition/elojade/isef/
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case_details.cfm?proc_code=1_38662 [last accessed on 21 November 2018].

% 14 The Commission indicated in its 2002 settlement of its investigation of Nigeria LNG that “once the gas is
delivered and paid for, the buyer is free to re-sell the gas wherever it wishes . See European Commission
Press Release, Commission settles investigation into territorial sales restrictions with Nigerian gas company
NLNG, 12 December 2002, IP/02/1869, available at http://europa.eu/rapid/press-release_IP-02-1869_
en.html, [last accessed on 21 November 2018]. For details of further investigations see Nyssens h., Cultrera c.,
Schnichels d., The territorial restrictions case in the gas sector: a state of play, available at http://ec.europa.
eu/competition/publications/cpn/2004_1_48pdf (last accessed 21 November 2018).
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restrictions case in the gas sector: a state of play, available at http://ec.europa.eu/competition/
publications/cpn/2004_1 48pdf (last accessed 21 November 2018) == S 7z,

% 15 Directive 2009/73/EC of the European Parliament and of the Council of 13 July 2009 concerning common
rules for the internal market in natural gas and repealing Directive 2003/55/EC, https://eur-lex.europa.eu/
legal-content/EN/TXT/HTML/?uri=CELEX:32009L007 3&from=EN, [last accessed 16 December 2018].

%16 Regulation (EU) No 347/2013 of the European Parliament and of the Council of 17 April 2013 on
guidelines for trans-European energy infrastructure and repealing Decision No 1364/2006/EC and
amending Regulations (EC) No 713/2009, (EC) No 714/2009 and (EC) No 715/20009, https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013R0347&from=en [last accessed 16 December
2018].

* 17 Cornot-Gandolphe S., The Next Wave of Global LNG Investment is Coming, Institut francais des relations
internationals, https://www.ifri.org/en/publications/editoriaux-de-lifri/edito-energie/next-wave-global-lng-
investment-coming [last accessed 16 December 2018].

%18 Wood Mackenzie, Gas Outlook : European oversupply and low prices, 15 September 2017, https://www.
woodmac.com/news/editorial/gas-outlook-european-oversupply-and-low-prices/ [last accessed 16 December
2018]. It is possible that the global oversupply of gas could continue beyond 2020.
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%19 Oxford Institute of Energy Studies, European traded gas hubs: an updated analysis on liquidity, maturity
and barriers to market integration, May 2017, https:.//www.oxfordenergy.org/publications/european-traded-
gas-hubs-updated-analysis-liquidity-maturity-barriers-market-integration/ [last accessed 16 December 201 8].

% 20 Supra Note 19. : FReHIE19ZM,

% 21 The author is not, however, aware of any instance where this clause was successfully invoked as a
standalone trigger for a price review.
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% 22 For more examples of triggers pre-2000 see Stanic A., Weale G., Supra Note 4.
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% 23 For further discussion regarding the three waves of price review arbitrations see Anway S.P., von Mehren
G.M., The Evolution of Natural Gas Price Review Arbitrations, in The Guide to Energy Arbitrations edited
by Rowley J. W., Global Arbitration Review (2nd edition), 2017.
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% 24 IGU, Wholesale Gas Price Review Survey 2018, https://www.igu.org/sites/default/files/node-document-
field_file/IGU_Wholesale%20Gas%20Price%20Survey%202018%20Final.pdf [last accessed 24 December
2018].

% 25 Acer, Market Monitoring Report 2017 - Gas Wholesale Markets Volume, 3 October 2018, https://www.
acer.europa.eu/Official_documents/Acts_of_the_Agency/Publication/ACER%20Market%20Monitoring%?20
Report%202017%20-%20Gas%20Wholesale%2 0Markets%20Volume.pdf [last accessed 16 December 2018].

*26 Ibid, at 7.: HIHH 7S,
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* 28 Ibid, at 16.: HitE16 M,

%29 JFTC. Survey on LNG Trades (Summary) https://www.jftc.go.jp/en/pressreleases/yearly-2017/
June/170628_files/170628-1.pdf [last accessed 16 December 2018].

% 30 Most GSAs agreed by buyers in China do not contain price review clauses despite the fact that most of
them were negotiated at the crest of the wave of price review arbitrations in the EU.
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* 31 Young M., Procedural issues arising in price review arbitrations, Supra Note 23, 21 at 25.

% 32 In the authors’ experience parties tend to involve external lawyers and experts late in the price review and
the cooperation between experts, external lawyers and in-house staff is not always as good as it should be.
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Interests : Ceramics, yoga and sailing
Ranked : Ranked amongst leading UK energy, public international and arbitration lawyers
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