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Welcome

From the Publisher
Dear Reader,

Welcome to the third edition of ICLG – Investor-State Arbitration, published by Global 
Legal Group. 

This publication provides corporate counsel and international practitioners with 
comprehensive jurisdiction-by-jurisdiction guidance to investor-state arbitration laws 
and regulations around the world, and is also available at www.iclg.com. 

This year, four expert chapters cover the collection of investor-state awards, the impact 
of EU law on ISDS, investor protection post-Achmea and post-Brexit, and an overview 
of EU investment protection.

The question and answer chapters, which in this edition cover 15 jurisdictions, provide 
detailed answers to common questions raised by professionals dealing with investor-state 
arbitration law. 

As always, this publication has been written by leading investor-state arbitration lawyers 
and industry specialists, for whose invaluable contributions the editors and publishers 
are extremely grateful. 

Global Legal Group would also like to extend special thanks to contributing editors 
Dominic Roughton and Kenneth Beale for their leadership, support and expertise in 
bringing this project to fruition.

Rory Smith
Consulting Group Publisher
Global Legal Group
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How to Maximise Investor 
Protection Post-Achmea 
and Post-Brexit

E&A Law Limited Ana Stanič

© Published and reproduced with kind permission by Global Legal Group Ltd, London

‘in the exercise of the jurisdiction conferred upon it by Article 
177, the court of justice … clarifies and defines where neces-
sary the meaning and scope of [a rule of community law] as it 
must be or ought to have been understood and applied from 
the time of its coming into force.  It follows that the rule as 
thus interpreted may, and must, be applied by the courts even 
to legal relationships arising and established before the judg-
ment ruling on the request for interpretation, provided that 
in other respects the conditions enabling an action relating 
to the application of that rule to be brought before the courts 
having jurisdiction, are satisfied.’11

In subsequent judgments, including Kühne & Heitz,12 Kapferer 
v. Schlanck13 and Kempter,14 the CJEU made clear that the duty 
of sincere cooperation under Article 4(3) Treaty of the EU 
(TEU) requires national courts and administrative bodies of 
EU Member States to reopen decisions which had become final 
and binding if they were based on an interpretation of EU law 
which proved to be incorrect in the light of a subsequent judg-
ment of the CJEU.  In cases such as Gabrielle Defrenne v. Société 
anonyme belge de navigation aérienne Sabena15 and Amministrazione 
delle finanze dello Stato,16 the Court clarified that only in excep-
tional circumstances are national courts permitted not to give 
retroactive effect to CJEU judgments on the grounds of legal 
certainty and res judicata.  Furthermore, it has made clear that the 
ability to limit the retroactive effect of subsequent decisions of 
the CJEU and/or the European Commission is further circum-
scribed when such decisions concern fundamental principles of 
EU law, such as competition law and state aid. 

Presumably, in an attempt to reflect the above-mentioned 
CJEU case law and to provide legal certainty, the Agreement 
for the Termination of Bilateral Investment Treaties between 
the Member States of the EU dated 5 May 202017 (Intra-BIT 
Termination Agreement) seeks to clarify the temporal effect 
of Achmea under EU law.  In particular: (i) Article 6(1) thereof 
provides that all intra-EU arbitrations concluded before the 
CJEU issued its judgment in Achmea on 6 March 2018 are valid; 
(ii) Article 8 provides that investors who have commenced 
intra-EU BIT arbitrations before 6 March 2018 but which are 
still ongoing have an option to enter into a structural dialogue 
to settle such arbitrations; and (iii) Article 4(1) provides that all 
arbitral proceedings initiated in respect of intra-EU BITs after 6 
March 2018 are null and void.18

How courts of enforcement will approach the questions, inter 
alia, of the temporal effect of Achmea, whether the analogy with 
exceptional circumstances as per Gabrielle Defrenne can be invoked 
in respect of a particular arbitral award, and/or the enforceability 
of provisions of the Intra-EU BIT Termination Agreement in 
respect of arbitral awards which predate its entry into force, is far 
from clear.  It is possible that courts of enforcement, particularly 

§1.01	 Introduction
In the wake of the Court of Justice of the European Union’s 
(CJEU) decision in Slowakische Republik (Slovak Republic) v. Achmea 
(Achmea),1 there is considerable uncertainty as to the enforceability 
of investment treaty arbitral awards.  This chapter discusses: (a) the 
grounds for the refusal of enforcement of arbitral awards rendered 
pursuant to intra-EU Bilateral Investment Treaties (BITs) and the 
Energy Charter Treaty (ECT),2 which are likely to be invoked 
post-Achmea; (b) the different approaches taken to date by courts of 
enforcement when faced with such claims, with particular regard 
to those of England, Sweden, Switzerland and the USA; and (c) the 
steps investors ought to consider taking to maximise investment 
protection post-Achmea including in view of Brexit. 

§1.02	 Implications of the CJEU’s Decision in 
Achmea 
In Achmea, the CJEU declared the investor-State dispute reso-
lution (ISDS) provision in intra-EU BITs as incompatible with 
European Union (EU) law and ipso facto invalid.  Shortly there-
after, the European Commission proclaimed that ‘[a]s a conse-
quence national courts are under the obligation to annul any arbi-
tral award rendered on … basis [of such dispute resolution clauses] 
and to refuse to enforce it’.3  It asserted in the same communication 
that national courts were under a similar obligation not to enforce 
arbitral awards rendered in respect of intra-EU ECT claims.4  

Given that roughly 20 per cent of the 900 investor-State 
disputes known to be pending worldwide as of December 2018 
were intra-EU cases, and of those, almost half were brought 
under the ECT, understanding the implications of Achmea on the 
enforcement of any awards rendered post-Achmea is of consider-
able importance both for investors and host States.5   The first 
step in doing so is to understand the temporal effect of Achmea 
on any such awards under EU and international investment law. 

The European Commission has argued that Achmea has the 
effect of rendering ISDS provisions in an intra-EU BIT inappli-
cable as from the date on which the last of the parties thereto 
became a member of the EU.6  In other words, on this view 
Achmea retroactively invalidates all ISDS provisions contained in 
intra-EU BITs at the latest from 1 January 2007; that is, the date 
that Romania and Bulgaria joined the EU.7 

It is clear from the CJEU’s case law that it considers itself as the 
guarantor of the uniformity of interpretation of EU law pursuant 
to Article 177 Treaty on the Functioning of the European Union 
(TFEU),8 and its judgments as binding erga omnes.9  The retro-
active effect of its decisions was clarified in paragraph 16 of 
Amministrazione Delle Finanza dello Stato v. Denkavit Italiana Srl,10 
where the CJEU explained that:
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the EU and third countries and has not affected the relations 
between the EU Member States’.28 

With preliminary references having been sought from the 
CJEU pursuant to Article 267 TFEU on the issue of the validity 
of intra-EU ISDS clauses in the ECT in a number of cases both 
in Belgium and Sweden, it will not be long before the CJEU’s 
decision on this point will be known.  It is very likely that the 
CJEU will find that under EU law, intra-EU ECT disputes are 
incompatible with Article 344 TFEU, the autonomy of EU law 
and the principle of sincere cooperation as set out in Article 4(3) 
TEU.29  The inherent difficulty the CJEU has with any attempt 
by EU Member States inter se to remove any disputes between 
them ‘from the jurisdiction of their own courts, and hence from 
the system of judicial remedies which the second subparagraph 
of Article 19(1) TEU requires them to establish in the fields 
covered by EU law’ is clear from its case law.30 

However, for the reasons discussed in Section §1.02, it is 
unlikely that courts of the place of enforcement of arbitral 
awards, and for that matter of the seat of such awards, will 
consider themselves bound to follow the reasoning of the CJEU 
in case of arbitral awards rendered in respect of intra-EU ECT 
claims, especially those located outside the EU.  As discussed 
in Section §1.05, the question of the enforceability of arbitral 
awards in respect of intra-EU investments based on the ECT 
is presently before US courts and such awards are being chal-
lenged before, inter alia, the Swedish courts.

§1.04	 Grounds for Challenging the 
Enforcement of Intra-EU Investment Treaty 
Awards	
This Section discusses the grounds which are likely to be invoked 
to challenge enforcement of intra-EU BIT investment treaty 
arbitral awards post-Achmea, within or outside the EU.  The 
relevant grounds for challenging enforcement will depend on 
whether such arbitral awards were rendered under the auspices of 
the ICSID Convention31 or whether enforcement is being sought 
under the New York Convention.32  As Section §1.05 reveals, 
much turns on whether an award is rendered under the auspices 
of the ICSID or not. 

[A]	 Enforcement of New York Convention arbitral awards

Since almost all countries in the world are signatories to the 
New York Convention and all countries of the EU are signa-
tories thereto, typically awards are enforced pursuant to its 
terms.33  The following three grounds for refusing enforcement 
are of particular relevance regarding enforcement of intra-EU 
awards: (i) Article V(1)(a), which gives courts where enforcement 
is sought discretion to refuse the recognition and enforcement 
of an award if the arbitration agreement ‘is not valid under the 
law to which the parties have subjected it or, failing any indi-
cation thereon, under the law of the country where the award 
was made’; (ii) Article V(2)(a), which gives such courts ex officio 
discretion to refuse enforcement if the ‘subject matter of the 
difference is not capable of settlement by arbitration under the 
law of that country’; and (iii) Article V(2)(b), which gives such 
courts ex officio discretion also to refuse enforcement of an award 
if they find that such an award would be ‘contrary to the public 
policy of that country’. 

[1]	 Invalidity of the arbitration agreement
Whether an arbitral award based on an intra-EU BIT will be 
refused enforcement pursuant to Article V(1)(a) will depend on 
whether (i) it was rendered in an EU Member State, and (ii) even 

those not located in the EU, will not consider themselves bound 
by the terms of the Intra-EU BIT Termination Agreement espe-
cially in respect of disputes arising prior to the entry into force of 
such agreement, albeit EU Member States have inter se terminated 
sunset clauses thereunder.  The decision of the arbitral tribunal in 
UP and another v. Hungary19 may also serve as an indication of how 
a court, in particular one located outside the EU, will approach 
the question of the temporal effect of Achmea when presented with 
an enforcement case.  In paragraph 265 of its award, the tribunal 
noted that ‘even … assuming that’ Achmea had the effect of ‘retro-
actively terminat[ing] as of 1 May 2004’ the France-Hungary BIT, 
such BIT ‘would still remain in force for a period of 20 years as 
a result of the’ sunset clause contained in Article 12(2) thereof.20 

§1.03	 Implications of Achmea on 
Enforcement of Intra-EU ECT Arbitral Awards 
and Investment Treaty Arbitral Awards More 
Generally
The second step in unravelling the implications of Achmea on 
the enforcement of investment treaty awards is to examine 
whether Achmea invalidates the ISDS clause in Article 26 of 
the ECT as concerns intra-EU investments, both as a matter of 
EU law and  international law.  Even under EU law there is, at 
present, much uncertainty on this point with different countries 
in the EU taking different views.  In particular, the European 
Commission and the 22 EU Member States which signed the 
Declaration on the Legal Consequences of the Achmea Judgment 
and on Investment Protection of 15 January 2019 argue that 
such clause is ‘incompatible with the Treaties’ and thus must be 
disapplied.21  Finland, Luxembourg, Malta, Slovenia and Sweden 
adopted a more circumspect position on the issue in their sepa-
rate Declaration on the Enforcement of the Judgment of the 
Court of Justice in Achmea and on Investment Protection in 
the European Union of 16 January 2019, noting that ‘[i]t would 
be inappropriate, in the absence of a specific judgment on this 
matter, to express views as regards the compatibility with Union 
law of the intra-EU application of the Energy Charter Treaty’.22  
Hungary, presumably in view of the ongoing International 
Centre for Settlement of Investment Disputes (ICSID) case 
which MOL (the state-owned energy company) has brought 
under the ECT against Croatia,23 has declared in its Declaration 
of the Representative of the Government of Hungary on the 
legal consequences of the Judgment of the Court of Justice in 
Achmea and on investment protection in the European Union of 
16 January 2019 that Achmea concerns only intra-EU BITs and 
not any pending or future intra-EU ECT claims.24

Those in favour of the narrow reading of Achmea25 point to 
paragraph 60 thereof in which the CJEU said that ‘Articles 267 
and 344 TFEU must be interpreted as precluding a provision in 
an international agreement concluded between Member States, 
such as Article 8 of the Agreement on encouragement and recip-
rocal protection of investments between the Kingdom of the 
Netherlands and the Czech and Slovak Federative Republic, 
under which an investor from one of those Member States may, 
in the event of a dispute concerning investments in the other 
Member State, bring proceedings against the latter Member 
State before an arbitral tribunal whose jurisdiction that Member 
State has undertaken to accept’.26

The European Commission, on the other hand, has argued 
that the reasoning of the CJEU in Achmea ‘equally applies to’ 
intra-EU ECT investor-State disputes.27  It has also argued that 
the ‘fact that the EU is also a party to the Energy Charter Treaty 
does not affect this conclusion: the participation of the EU in 
that Treaty has only created rights and obligations between 
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particular, to raising the standard of living and the quality of life 
in its territory’.41  In Ingmar, the ECJ held that indemnity provi-
sions in a directive concerning commercial agents were manda-
tory.42  Further, and importantly for the discussion in Section 
§1.05 below, in Klausner the ECJ held that state aid is also a funda-
mental principle of EU law.43

In this regard, it should also be noted that the European 
Commission has repeatedly asserted that arbitral awards 
pursuant to which compensation is awarded to investors ‘on the 
basis that Spain has modified the premium economic scheme 
by the notified scheme would constitute in and of itself State 
aid’.44  Accordingly, it argues, since under the TFEU only it has 
the power to approve state aid, such awards are void for breach 
of EU state aid rules.  In paragraph 103 of European Food SA 
and Others v. European Commission (‘Micula General Court Decision’), 
the General Court of the CJEU seems to accept the European 
Commission’s argument that arbitral awards can per se be state 
aid ‘if it has the effect of compensating for the withdrawal of 
unlawful or incompatible aid’, albeit annulling the Commission’s 
State Aid Decision on ratione temporis grounds. 45  With this deci-
sion of the General Court now on appeal, the conclusive view 
of the CJEU on whether an arbitral award can per se be state aid 
will be known shortly.

As is described in Section §1.05 below, the courts of Sweden, 
England and Switzerland have already had to tackle the question 
of whether an arbitral award rendered pursuant to an arbitral 
clause which is incompatible with EU law is contrary to public 
policy even if the issue was raised in proceedings involving a 
challenge to the arbitral awards rather than to enforce them.  In 
particular, for example, in PL Holdings v. Poland, the Svea Court 
of Appeal drew a distinction between Eco Swiss and Mostaza 
Claro, which it argued concern situations where the substantive 
content of the award infringed fundamental rules of EU law, 
and the case before it, where the arbitral agreement on which 
the award was based infringed fundamental rules of EU law.  
The court held that ‘[e]ven if the arbitral awards would be based 
on an arbitration clause which was manifestly incompatible with 
ordre public, it does not follow that the contents of the arbitral 
awards are incompatible with ordre public ’.  Having found that 
Poland had failed to raise the objections regarding the validity 
of the investor-State intra-EU dispute resolution provision on 
time, it held that the arbitral award in that case did not ‘arise in 
a manner which is manifestly incompatible with Swedish ordre 
public ’.  In other words, it distinguished the case before it from 
Achmea and rejected the request to set aside the award.

[B]	 Enforcement of ICSID arbitral awards

The ICSID Convention has its own self-contained mechanism 
for the review of arbitral awards rendered under its auspices.  In 
particular, Article 52(1) provides that a request for annulment may 
be made by either party on the following five grounds: ‘(a) that the 
Tribunal was not properly constituted; (b) that the Tribunal has 
manifestly exceeded its powers; (c) that there was corruption on the 
part of a member of the Tribunal; (d) that there has been a serious 
departure from a fundamental rule of procedure; or that the award 
has failed to state the reasons on which it is based’.46  Article 52(3) 
provides that an ad hoc Annulment Committee of three persons is 
to be appointed to hear a request for annulment, and paragraph (5) 
thereof provides such Committee with the power to stay enforce-
ment of the award pending its decision.  Article 53(1) makes it 
clear that ICSID awards ‘shall not be subject to any appeal or to 
any other remedy except those provided for in this Convention’.  
Consequently, no proceedings can be commenced to set aside an 
ICSID award in the country where the proceedings were held as 

more importantly, the country in which enforcement is sought.  
This is because EU law will have to be found to govern the 
validity of the intra-EU ISDS provision on account of EU law 
being either the ‘law to which the parties have subjected it’ or 
‘the law of the country where the award was made’.  Accordingly, 
in case of an arbitral award which was not rendered in an EU 
Member State, the fact that the ISDS provision is invalid under 
EU law is highly unlikely to be a basis for refusing enforcement 
under the New York Convention. 

Further and importantly, even in situations where the arbitral 
award is rendered in an EU Member State, enforcement will only 
be refused if the court where enforcement is sought finds that 
there is no indication that the parties agreed that a law other than 
EU law governs the question of the validity of the ISDS provi-
sion.  On this point, the approach adopted by courts of enforce-
ment is likely to vary from country to country.  In the UK, for 
example, the fact that an ISDS provision is contained within a 
BIT or ECT is likely to be considered by the courts as an indi-
cation that international law rather than EU law was intended 
by the parties to govern its validity.34  Whereas in countries that 
adopt a pro-arbitration approach to the question of validity, such 
as Switzerland, the court of enforcement will deem such a provi-
sion valid if it complies with the requirements concerning the 
validity of the most favourable of the following laws: (i) the law 
which the parties chose to govern it; (ii) the law governing the 
dispute; or (iii) Swiss law.35

[2]	 Lack of arbitrability
Pursuant to Article V(2)(a) of the New York Convention, courts 
of the countries of enforcement have an ex officio discretion to 
refuse enforcement for lack of arbitrability.  It is expected that 
States challenging the enforcement of intra-EU investment arbi-
tral awards will seek to argue, as many have argued in the under-
lying arbitration proceedings giving rise to such awards,36 that 
post-Achmea issues in dispute in investor-State intra-EU arbitra-
tions are no longer capable of settlement by arbitration.

However, there is nothing in the CJEU’s reasoning in Achmea to 
support such an assertion.  As the Svea Court of Appeal held in its 
judgment dated 22 February 2019, it does not follow from Achmea 
that a breach of, for example, the right to fair and equitable treat-
ment (being the subject matter in dispute) is per se non-arbitrable.  
As the CJEU makes clear in paragraph 56 thereof, it is the fact 
that investment treaty arbitrations may not be subject to the same 
mechanisms for review as international commercial arbitrations, 
which it argues ensures the ‘full effectiveness of EU law’, that 
concerns it rather than the affording by a State of a right to fair 
and equitable treatment to an investor per se.37

[3]	 Contrary to public policy
Of the three grounds for refusing enforcement, refusal on 
account of an award being ‘contrary to the public policy of that 
country’ as per Article V(2)(b) of the New York Convention is the 
most important.  In paragraph 54 of Achmea, the CJEU empha-
sised the importance of the courts of EU Member States being 
able to refuse the enforcement of arbitral awards on account of 
EU public policy in ensuring the effectiveness of EU law, and 
expressly referred to its rulings in Eco Swiss 38 and Mostaza Claro.39 

The extremely broad scope of EU public policy is revealed by 
a review of the CJEU cases.  By way of example, in Eco Swiss, the 
European Court of Justice (the ECJ, as the CJEU was known 
then) held that Articles 101 and 102 TFEU, which prohibit cartel 
agreements and abuses of dominant position, are fundamental 
provisions of EU law and form part of its ordre public.40  In Mostaza 
Claro, the ECJ held that provisions in a directive protecting 
consumers from unfair terms were fundamental for the ‘accom-
plishment of the tasks entrusted to the Community and, in 
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terms of the European Union (Withdrawal Agreement) Act 
202049 and the provisions of the Agreement on the Withdrawal 
of the United Kingdom of Great Britain and Northern Ireland 
from the European Union and the European Atomic Energy 
Community (the Withdrawal Agreement).50

In particular, Article 89 of the Withdrawal Agreement 
provides that the ‘judgments and orders of the Court of Justice 
of the European Union handed down before the end of the tran-
sition period … shall have binding force in their entirety on 
and in the United Kingdom’.  In addition, Article 4(5) of the 
Withdrawal Agreement provides that ‘[i]n the interpretation and 
application of this Agreement, the United Kingdom’s judicial 
and administrative authorities shall have due regard to relevant 
case law of the Court of Justice of the European Union handed 
down after the end of the transition period’.

Giving effect to these provisions of the Withdrawal Agreement 
in domestic law, Section 6(1) European Union (Withdrawal 
Agreement) Act 2018, as amended by the Withdrawal Act 2020, 
provides that English courts are ‘not bound by any principles 
laid down, or any decisions made, on or after exit day by the 
European Court’, Section 6(2) provides that courts ‘may have 
regard to anything done on or after exit day by the European 
Court, another EU entity or the EU so far as it is relevant to 
any matter before the court or tribunal’, and Section 6(4) clar-
ifies that the Supreme Court is not bound by any retained EU 
case law.

The obligation of the courts in respect of EU law as in force 
as at the end of the transition period is further watered down 
in Section 26(5)(A) European Union (Withdrawal Agreement) 
Act 202051 (which entered into force on 23 January 2020), which 
gives the British government the power to adopt regulations: 
(i) to provide for, inter alia, the ‘extent … and circumstances in 
which, a relevant court or relevant tribunal is not to be bound 
by retained EU case law’; (ii) ‘to prescribe the test which a rele-
vant court or relevant tribunal must apply in deciding whether 
to depart from any retained EU case law’; or (iii) to lay down the 
considerations which such courts or tribunals should consider 
relevant in deciding whether to depart from EU case law.

It may well be that this uncertainty will be addressed in the 
agreement on the future arrangements between the EU and UK 
that is currently being negotiated. 

[B]	 Sweden

There are six cases presently before the Swedish courts in which 
the implications of Achmea are being considered.  The deci-
sion of the Svea Court of Appeal in PL Holdings v. Poland was 
discussed in Section §1.02 as it may be indicative of the approach 
that other courts in and outside the EU may take when consid-
ering grounds for refusing enforcement under the New York 
Convention.

At the time of writing, the Micula v. Romania case is pending 
after the Swedish Enforcement Authority refused enforcement 
of the ICSID arbitral award in Ioan Micula, Viorel Micula et al 
v. Romania 52 on 23 January 2019, invoking the duty of sincere 
cooperation obligation under Article 4.3 TEU.53  This case is 
now before the Svea Court of Appeal with the stay of enforce-
ment in place awaiting the decision of the CJEU on appeal of the 
Micula General Court Decision.  It will be interesting to see whether 
the reasoning of the Swedish courts will differ from that of the 
UK Supreme Court in the above discussed Micula case since, like 
the UK, Sweden signed up to the ICSID Convention before it 
joined the EU.

such arbitrations are regarded as ‘delocalised’.  In addition, and 
importantly, Article 54(1) of the ICSID Convention obliges ‘[e]
ach Contracting State [to] recognize an award rendered pursuant 
to this Convention as binding and enforce the pecuniary obliga-
tions imposed by that award within its territories as if it were a final 
judgment of a court in that State’, and Article 54(3) provides that 
‘[e]xecution of the award shall be governed by the laws concerning 
the execution of judgments in force in the State in whose territories 
such execution is sought’.  Accordingly, all states signatories to the 
ICSID Convention, which includes all EU Member States except 
Poland,47 are obliged to enforce ICSID arbitral awards as if they 
were a final judgment of their own national courts.  Furthermore, 
the second sentence of Article 53(1) obliges each State party to 
‘abide by and comply with the terms of the award except to the 
extent that enforcement shall have been stayed pursuant to the 
relevant provisions of this Convention’.  As per Article 55, sover-
eign immunity from execution is the only ground for a refusal of 
enforcement of award.  

§1.05	 The Approaches Taken by Courts of 
Enforcement to Date
This Section discusses the approaches to date of courts in 
England, Sweden, Switzerland and the USA to the enforcement 
of intra-EU arbitral awards post Achmea. 

[A]	 Enforcement in English courts

In its unanimous decision in the Micula and others v. Romania48 
case, the UK Supreme Court on 19 February 2020 made 
clear that ICSID arbitral awards rendered by tribunals estab-
lished pursuant to intra-EU BITs will be enforced in the UK.  
Having carefully reviewed the obligations of EU Member States 
under Articles 351 TFEU and 4(3) TEU, the Supreme Court 
noted that (i) the UK had become a signatory to the ICSID 
Convention before it joined the European Communities (as the 
EU was known in 1973), (ii) the obligations imposed on the UK 
pursuant to Articles 53 and 54 of the ICSID Convention (as 
discussed in Section §1.04 above) regarding the enforcement of 
arbitral awards were owed by the UK to all signatories thereto 
and thus also to States which are not parties to the EU, and (iii) 
‘[A]rticle 351 TFEU has the effect that any obligation on the 
UK courts to give effect to a decision such as the Commission 
Decision pursuant to the duty of sincere co-operation which 
might arise under the Treaties in other circumstances does not 
arise in this case’.  Accordingly, the Supreme Court concluded 
that that intra-EU BIT and ECT ICSID arbitral awards will be 
enforced in the UK post-Achmea even in circumstances where 
such awards breach EU rules on state aid. 

However, since the UK joined the EU on 1 January 1973 
and thus, before it ratified the New York Convention on 24 
September 1975, the Supreme Court’s reasoning cannot be 
applied by analogy to ensure that New York Convention arbitral 
awards, whether pursuant to a BIT or ECT, are enforced in anal-
ogous circumstances.  Accordingly, there is some uncertainty 
regarding the enforcement of New York Convention intra-EU 
investment treaty awards post-Brexit, in particular when such 
awards are set to be contrary to the EU’s public policy. 

What is clear as of the time of writing is that as from 1 January 
2021 (being the date on which the transition period ends), 
English courts will no longer be bound by a duty of sincere 
cooperation as per Article 4(3) TEU, nor will they be enti-
tled to seek a preliminary ruling from the CJEU as per Article 
267 TFEU.  Instead, English courts will have to enforce arbi-
tral awards which raise questions of EU law by reference to the 



13E&A Law Limited

Investor-State Arbitration 2021
© Published and reproduced with kind permission by Global Legal Group Ltd, London

world.  Going forward, countries such as the UK post-
Brexit and Switzerland are likely to be preferred as seats 
for investment treaty arbitrations over EU Member States.  

4.	 In case of a dispute, commence arbitral proceedings under 
the auspices of ICSID.  

5.	 Enforce the arbitral award outside the EU where possible.  
6.	 Where possible, bring claims under the ECT rather than 

BIT.  
7.	 In agreements with EU Member States or its state-owned 

companies, provide for a law other than their own to be 
the governing law of the contract or, at the very least, 
expressly provide for the law governing the arbitration 
agreement set out in such contract not to be the law of an 
EU Member State.
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§1.05	 Securing Maximum Investor 
Protection Post-Achmea
Achmea has been cited as a reason by numerous investors 
for withdrawing intra-EU BIT investment treaty claims.56  
However, many other investors seem undeterred by Achmea.  Set 
out below are seven steps which investors may wish to take to 
secure maximum investment protection for their investments 
going forward:
1.	 Structure investments in an EU Member State via compa-

nies located in non-EU countries which have BITs with 
such Member State or are a party to the ECT.  

2.	 Insert stabilisation clauses in agreements being entered 
into with the host EU Member State and/or state-owned 
companies.  

3.	 Provide for the seat of the arbitral proceedings to be outside 
the EU.  Whereas investors to date often gave preference 
to resolving such disputes before the Stockholm Chamber 
of Commerce over ICSID, ensuring that arbitral awards 
are, as far as possible, insulated from the impact of EU law 
operating as the law of the seat is key in the post-Achmea 
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