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Fat cats beware
US/UK extradition procedures leave few get-out 
clauses for white collar criminals, says Ana Stanic 

law offence of conspiracy to defraud. After 
carefully reviewing the case law, the court 
held that price-fixing constituted a crime. 
The court confirmed that dishonesty was a 
critical element of the offence of conspiracy 
to defraud. Referring to Lord Lane’s test of 
dishonesty in R v Ghosh [1982] QB 1053, 
[1982] 2 All ER 689 Lord Justice Auld 
found that secrecy surrounding price-fixing 
cartel agreements, the object of which was 
to mislead customers into believing that 
they were paying market rather than rigged 
prices, meant that price-fixing contained the 
necessary element of dishonesty required of a 
conspiracy to defraud. 

The court held that no additional element 
of dishonesty in the form of ‘positive’ decep-
tion or other illegality was required for price-
fixing agreements to constitute a conspiracy 
to defraud. It also said that evidence of 
Norris’s obstruction of the investigation by 
US authorities meant that his conduct was 
“shot-through with dishonesty”, thereby 
finding that the additional element of posi-
tive deception was present in this case.

COMPARISON OF CONDUCT 
ABROAD AND OFFENCE IN 
ENGLAND

The next issue the court had to consider was 
whether for an offence to be an extraditable 
offence under EA 2003, s 137, a comparison 
and correspondence had to exist between 
the offence with which Norris was charged 
in the US and that with which Norris would 
have been charged if he had committed the 

Norris v Government of the US 
[2007] EWHC 71 (Admin), 
[2007] All ER (D) 199 (Jan) is 

only the second instance in which the Divi-
sional Court has confirmed that a British 
national should be extradited for white 
collar crimes pursuant to the controversial 
US/UK Treaty of Extradition 2003 (the 
Treaty) and the Extradition Act 2003 (EA 
2003). 

The first time such extradition proceed-
ings were brought under the Treaty and EA 
2003 was in respect of the three NatWest 
bankers in the high-profile Enron-related 
case. That case confirmed that the Treaty 
and EA 2003’s removal of the requirement 
to establish a prima facie case for extradition 
from the UK to the US does not breach the 
provisions of the European Convention on 
Human Rights (the Convention). 

In Norris the High Court addressed the 
following issues: 
(i) Is a conspiracy to price-fix a crime under 

English law and, in particular, a conspir-
acy to defraud?

(ii) Does a person need to be capable of being 
charged of the same offence in England 
and the US before he can be extradited? 

(iii) In determining whether a person is 
charged with an extraditable offence 
what is the scope of the transposition rule 
required by EA 2003, s 137? 

(iv) Is extradition barred on the grounds of 
delay?

(v) Would extradition breach Ian Norris’s 
rights under Arts 8 and 14 of the 
Convention? 

In an 87-page judgment, the Divisional 
Court ruled against Norris on all f ive 
grounds. Norris has sought leave to appeal 
to the House of Lords. No leave has yet been 
granted. 

CONSPIRACY TO PRICEFIX IS A 
CRIME 

Counsel for Norris had argued that the 
offence of price-fixing was not an extradi-
tion offence within the meaning of EA 2003, 
s 137(2), as price-fixing was not a criminal 
offence under English law at the time when 
Norris is alleged to have committed the 
acts of price-fixing. The court agreed that, 
before the Enterprise Act 2002 (EnA 2002), 
no comparable statutory counterpart to the 
US Sherman Act prohibiting and criminal-
ising price-fixing existed under English law 
and that EnA 2002 could not retrospectively 
criminalise conduct undertaken by Norris in 
1999. 

However, the court found that the fact 
that a price-fixing conspiracy did not amount 
to an infringement of competition law in 
1999 was irrelevant to deciding whether in 
1999 price-fixing constituted the common 
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 UK director to be extradited for conspiring to price-fix 

and obstructing the course of justice.

 Price-fixing falls within scope of conspiracy to defraud.

 Double criminality rule—correspondence of conduct 

abroad and offence in UK.

 Transposition rule—full transposition of locality, institu-

tions and procedures.

 Only in exceptional circumstances will extradition for a 

serious offence breach Art 8 of the Convention. 

NORRIS v GOVERNMENT OF THE US 

Ian Norris was charged in late 2003 by the US federal grand jury with conspiring to price-fix and 

obstructing justice.

The following allegations were made against him: 

 First, that as the CEO of Morgan Crucible plc, during the period between 1989 and 2000 

he took part in the negotiations of cartel agreements between Morgan Crucible and certain 

other companies to fix prices of certain carbon products sold inter alia to the US and, that, 

as such he conspired to price-fix. 

 Second, concerning the offence of obstructing the course of justice, Norris is alleged to 

have:

(a) instructed Morgan Crucible companies and subsidiaries to destroy all documents evi-

dencing the companies’ involvement in the price-fixing conspiracy; 

(b) met with several co-conspirators in England in late 1999 to devise a false explanation to 

put to the authorities; 

(c) ordered his subordinates to create false summaries of the price-fixing meetings to be 

used by Morgan Crucible's staff when questioned by US authorities; and 

(d) rehearsed these false summaries with his staff and arranged for staff whom he felt would 

not withstand questioning to be retired or to become consultants. 
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offence in England. Or, put simply, whether 
the double criminality rule of s 137 required 
a comparison of: 
(i) conduct abroad and offence in England; 

or 
(ii) offence abroad and offence in England. 

This issue was important since the court 
found that under US law an offence of 
conspiracy to price-fix required no dishon-
esty to be proven whereas under English 
law dishonesty was a critical element of the 
offence of a conspiracy to defraud. As such, 
there was no correspondence between the 
US and the English offences and if the latter 
interpretation of the way the double crimi-
nality rule operated was correct, the offence 
of conspiracy to price-fix would not be an 
extraditable offence and Norris could not be 
extradited on this ground.  

Looking at the express wording of s 137, 
the court held that it was required to consider 
whether the conduct alleged against Norris 
as giving rise to the charges in the US of 
conspiracy to price-fix would have—had 
such conduct occurred in England—consti-
tuted an offence under English law punish-
able with a custodial penalty of at least 12 
months. Having previously found that Norris 
would have been prosecuted for conspiracy to 
defraud in England—had he committed the 
alleged acts in England rather than the US—
and that the offence of conspiracy to price-
fix in the US carried a penalty of at least 12 
months imprisonment, the court held that 
the double criminality rule was satisfied. 

FULL TRANSPOSITION OF 
LOCALITY, INSTITUTIONS AND 
PROCEDURE

The third issue the court had to consider was 
whether the offence of obstruction of justice 
was an extraditable offence. It was submit-
ted by Norris’s counsel that it was not. The 
alleged obstruction and interference was 
directed towards the US authorities in their 
investigations into suspected infringements of 
US competition law. Hence, it was argued the 
acts did not constitute a criminal offence in 
England—although an interference with an 
investigation by UK authorities would be. 

The court rejected this submission, and 
found that the transposition exercise under 
EA 2003, s 137 required it to consider whether 
the alleged conduct, had it been committed in 
the UK and been aimed at interfering with 
or obstructing a criminal investigation in the 
UK, would have constituted an offence under 

English law. In other words, full transposition 
was required of the locality, local institutions, 
officials and procedures. The court found 
that had Norris obstructed investigations in 
the UK such conduct would have amounted 
to an offence of conduct tending and intended 
to pervert the course of justice and, thus, held 
that the offence of obstruction of justice was 
an extraditable offence. 

NO DELAY 

The court held that Norris’s extradition 
was not barred under EA 2003, s 82 on 
the grounds of delay. The passage of time 
which had elapsed since Norris was alleged 
to have committed the two extraditable 
offences—being 16 years in respect of the 
conduct amounting to price-fixing and six 
years in respect of the conduct amounting 
to obstructing the course of justice—did 
not make his extradition unjust or oppres-
sive. This was particularly so, since the court 
found that Norris’s conduct in obstruct-
ing and interfering with investigations of 
US authorities significantly delayed their 
completion. Applying the test adopted by 
Lord Diplock in Kakis v Republic of Cyprus 
[1978] 2 All ER 634, [1978] 1 WLR 779, the 
court held that Norris could not rely on delay 
in the commencement of proceedings, where 
the delay was brought about by him. The 
court found that Norris had not indicated 
any specific difficulties in responding to the 
prosecution’s case arising as a consequence of 
the delay in bringing the proceedings against 
him—hence that he had failed to show preju-
dice to him. 

NO CONVENTION BREACH 

Finally, the court held that Norris’s extradi-
tion was not incompatible with his rights 
under Arts 8 (right to respect of his private 
and family life) and 14 (right not to be unjus-
tifiably discriminated against on the ground 
of nationality in the enjoyment of Conven-
tion rights) of the Convention. EA 2003, s 87 
prohibits extradition where it would be incom-
patible with the person’s human rights. 

Applying the test in Launder v United 
Kingdom (1997) 25 EHRR CD 67 and refer-
ring to the decision of Lord Justice Laws in R 
(Bermingham) v Director of the Serious Fraud 
Office [2006] EWHC 200 (Admin), [2006] 
3 All ER 239, the court confirmed that only 
in exceptional circumstances will the extra-
dition of a person charged with a serious 
offence constitute an unjustified or dispro-

portionate interference with that person’s 
right to respect for family life. The court 
held that no such exceptional circumstances 
existed in the case of Norris. 

The court also found that Norris’s Art 
14 rights were not breached. The court 
acknowledged that, as a result of the Treaty 
not having been ratified in the US, differ-
ent treatment was accorded to US nation-
als in respect of extradition sought by the 
UK government from the US compared 
with extradition from the UK to the US. 
However, the court held that this difference 
of treatment did not affect Norris’s Conven-
tion rights, since Art 14 guaranteed him the 
right not to be discriminated by UK authori-
ties on the grounds of nationality during the 
process of extradition in the UK. 

This carefully reasoned decision of the 
Divisional Court is important for three 
reasons:

 First, the court made it clear for the first 
time that price-fixing constitutes an 
offence of conspiracy to defraud.

 Second, the court has helpfully spelt out 
the operation of the double criminality 
and transposition rules set out in EA 
2003.

 Third, its discussion of the circumstances 
in which a person's human rights will be 
infringed by the extradition process is 
helpful in determining where the balance 
lies between ensuring that serious crimes 
are prosecuted and protecting human 
rights.
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